Designing Plain English Contracts:  


Gaining the Competitive Edge  


Notes from a talk given by Mark Vale, Ph.D. at the InSystems User Group Meeting, Oct 1998.


What is plain language? 


An approach to communication


effective communications


efficient communications


An attitude toward the reader


respect the reader


understand the reader’s purpose


empathize with the reader’s needs


A process; not a set of rules.


Why plain language?


Unclear messages waste time, cause confusion and increase costs.


Readers have different reading skills.


The public has difficulty understanding legal documents.


Plain language:


Organizes information so that it makes sense to the reader and speaks directly to the reader.


Matches the vocabulary and style of writing to the needs of the reader.


Explains technical terms and uses examples that relate to the reader’s experience.


Uses layout and design appropriate to the content of the document and the needs of the reader.





Plain language is not:


Simple-minded writing.


Dick-and-Jane vocabulary.


Condescending or writing down to the reader.


The misuse of language.


The inaccurate representation of professional or technical or legal language.





The plain language process


Step 1 - Understand your readers’ needs.


Step 2 - Create a message that matches your needs with the needs of your readers.


Step 3 - Get feedback to make sure your message is effective.


Overview of the process


Two approaches to plain language:


Objective standards


Sentence length, word length, type size, type style, line length.


Subjective standards


Is the document clear and readily understandable?


The starting point — who is your audience?


Who is going to read this?  Is there more than one audience?


What do they know about the subject?


What beliefs and attitudes do they have about the subject? What vested interests do they have?


How fluently do they read?


Where and under what conditions will they be reading?


Why does written communication break down?


Simplified Communication Process


Organize the information logically


Try to use your reader’s logic.


Expose your logic by using headings and subheadings.


Help your readers find information.


Tell the reader how to get more information.


Write clear and effective sentences


Keep sentences short enough so the reader can process the information.


Use active voice.


Keep the sentence core together.


Place the conditional clause appropriately.


Use appropriate words


Use simple, every-day words with clear meanings.


Use verbs rather than nouns.


Make your writing personal.


Avoid or explain technical terms.





Avoid unnecessary words


Instead of:			Use:


with regard to			about


by means of	 		by


in the event that		if


until such time 		until


in accordance with		by, under


in view of the fact		because


under the provisions of	under





Avoid archaic expressions


herein, hereinafter


said ('the said document")


therein


thereto, theretofore, thereunder


forthwith


presents


covenants


whereas


Effective document design


Text and readability


Type style and type size


Use of upper and lower case


Page format


Line length


Justification


Margins


Headings and subheadings





Type style


Serif type style is easier to read than sans serif type style in printed communication:


Serif 


Times New Roman


Garamond


Palatino


Sans Serif  


Univers


Arial





(Words on screen are easier to read in sans serif type faces.)





TEXT SET IN ALL CAPITALS IS HARDER TO READ THAN TEXT SET IN UPPER AND LOWER CASE.  RESEARCHERS HAVE FOUND THAT PEOPLE READ CONTINUOUS CAPITAL LETTERS AT A SLOWER RATE THAN SMALL LETTERS.


Line length


A line of 4-6 inches, or 10-12 words, facilitates reading.  Very long lines make reading more difficult.  Very short lines make reading tiring.


Right justified text is harder to read





Informal Testing


Read your document aloud


Ask someone else to read your draft


Use computer software to check grammar – with caution


Do a readability test


Examples:


(Before) Changes in Amounts 


Your insurance may change if your status affecting the insurance changes. Such change is made on the day your status changes, except if you are a commissioned salesperson, any such change because of a change in your Basic Earnings will be made on the 1st day of January coincident with or next following the day your Basic Earnings change.


If you are required to submit evidence of insurability to XYZ Co. (i) on the date an increase would otherwise take effect, or (ii) on the date the Group Policy is amended to provide additional or increased benefits, any increase will only take effect on the date XYZ approves the evidence.


If you are not Actively At Work (i) on the date an increase would otherwise take effect, or (ii) on the date the Group Policy is amended to provide additional or increased benefits, any increase will only take effect on the first day you are Actively At Work.


Similarly, any increase in Dependent Insurance is delayed for a Dependent who is confined in a Hospital or similar institution until the day he first ceases to be confined and is actively pursuing his normal activities.


(After) Changes affecting your coverage


From time to time, there may be circumstances that change your coverage.  For example, your employer may change the contract, or your marital or employment status may change. Any resulting change in your coverage will take effect on the date of the change in circumstances.  However:


if you are required to send medical evidence of insurability, any change in coverage will take effect when XYZ Co. approves the medical evidence of insurability.


if you are not actively working, any change in coverage will take effect when you return to active work.


if your dependents, other than newborn children, are hospitalized when the change occurs, any change in coverage for your dependents will take effect on the date they are discharged from hospital and are actively pursuing normal activities.


(Before) Subrogation 


In order to determine whether the cause or circumstances giving rise or contributing to any claim under the group policy would also give rise to a cause of action against a person, partnership, corporation or other entity (the “Third Party”), XYZ may require any Employee to provide a written statement as to the cause or circumstances giving rise or contributing to any such claim.  XYZ Insurance Co. may suspend payment of benefits or further benefits to an Employee who refuses to provide such a statement.


Where benefits under the group policy have been paid or may be payable to an Employee and the Employee has a right of action against a Third Party for recovery of loss of income which otherwise would have been earned by the Employee during the whole or any part of the period that benefits are paid, or may be payable, to the Employee under the group policy.


any amount recovered by the Employee from the Third Party (including general damages, damages for loss of income, interest and legal costs, whether recovered through settlement or trial), less the Employee’s legal costs expended for such recovery, shall be deemed to be the Employee’s Net Recovery from the Third Party.


the Employee shall pay to XYZ an amount equal to 75% of his Net Recovery from the Third Party (to a maximum of the amounts paid to the Employee under the group policy), such percentage of his Net Recovery to be held in trust by the Employee for XYZ until payment is made to XYZ.


in the event that any benefits not paid to the Employee under the group policy are subsequently determined to have been payable, XYZ shall be entitled to set off against its liability for such benefits the amount the Employee would have been obliged to pay pursuant to subparagraph 2 hereof if such benefits had been paid to the Employee before the Employee obtained his recovery from the Third Party; and 


the Employee shall provide XYZ, free of charge;


prompt notice of the commencement of any legal proceedings against a third Party;


such reports as XYZ may reasonably require from time to time concerning the status of legal proceedings and/or settlement negotiations with the Third Party:


copies of such documents in the Employee’s possession or control that relate to his right of action against the Third Party as XYZ may reasonably require from time to time; and


prompt notice of the conclusion of any settlement or judicial disposition of his right of action against the Third Party.


XYZ may require the Employee to sign an acknowledgment that he is bound by this provision.  XYZ may withhold or discontinue benefits upon any refusal by the Employee to honour any terms of this provision.


(After) Subrogation 


We have the right to part or all of any damages you recover through a law suit against another person, organization or company whose actions caused your disability.


If you decide to sue, you must give us:


prompt notice of the beginning of any legal proceedings and/or settlement negotiations;


any reports on the status of legal proceedings and/or settlement negotiations that we may ask for;


copies of any documents relating to the legal proceedings that we ask for; and


prompt notice of any settlement or decision from the legal proceedings.


If you successfully sue, you must pay us 75% of your net recovery or the maximum amount payable to you under this Short-Term Disability plan, whichever is less.  Your net recovery is any amount that you recover including general damages, damages for loss of income and interest.  You can recover this amount either through a suit or an out-of-court settlement.  Your net recovery does not include your legal costs.  This amount must be held n trust until it is paid to us.


We may ask you to sign a statement saying that you will comply with these terms.  We have the right to withhold or discontinue Short-Term Disability payments if you refuse to comply with any of these terms.


(Before) Integration of Benefits 


Benefits will be reduced by payments you are entitled to receive under the Workers’ Compensation Act, and the Canada/Quebec Pension Plan, a plan in another country for which there is a reciprocal agreement with the Canada Pension Plan or Quebec Pension Plan (excluding additional benefits payable for any family member plus subsequent cost of living increases), or any other employment income other than described in the Rehabilitation Provision.  


(After) Integration of Benefits 


Benefits will be reduced by payments you are entitled to receive from the following sources:


Workers’ Compensation,


Canada or Quebec Pension Plan,


a similar plan in another country that has a reciprocal agreement with the Canada or Quebec Pension Plan, and


any other employment income that is not described in the Rehabilitation section.





(Before) Your eligible dependents 


Dependents eligible for benefits are either your spouse or common-law spouse and each unmarried child, step-child or common-law child who is under 22 years of age or under 25 years of age if attending an accredited educational institute, college or university on a full-time basis. Anyone who is in full-time service in any naval, military or air force will not be eligible as dependents.


The attainment of any maximum age specified above will not terminate the coverage on your dependent child if at the time your child is incapable of self-support due to mental retardation or physical handicap and relies upon you for support and maintenance.


Not eligible for benefits is a dependent who: 


resides outside of Canada or the United States of America, or


is covered as an employee under this Group Health Insurance Plan.


(After) Who qualifies as your dependent?


Your dependent must be your spouse or your dependent child and a resident of Canada or the United States.


To qualify as your spouse, the person must be legally married to you, or the person must be your partner of the opposite sex and publicly represented as your wife or husband.


To qualify as a dependent child under your group benefits plan, the child must be:


the natural, adopted or step-child of you or your spouse and not married; and


under 21 years of age.


There are two exceptions to this:


 Dependent children who are attending a college or university as full-time students will be considered your dependents until the age of 25 as long as they are entirely dependent on you for support.


 If dependent children become handicapped before the age of 21, we will continue coverage for them after the age of 21 as long as:


they are incapable of supporting themselves because of a physical or mental disability,


they depend on you for support, and


they remain unmarried.


(After) What we will pay


Here is how we calculate your Short-Term Disability payments:


Step 1. We take 66 2/3% of your weekly basic earnings up to the maximum sickness benefit under the Unemployment Insurance Act.


Step 2.  We subtract any income you receive:


for the same or a subsequent disability under any government-sponsored plan, including amounts payable on behalf of a dependent, but excluding unemployment insurance benefits or automatic cost-of-living increases under any government-sponsored plan that occur after benefits begin,


under a retirement or pension plan of the employer, as a result of your disability or a medical condition,


under a motor vehicle insurance plan which provides disability benefits under any government law to the extent that the law does not prohibit such a deduction,


under a group plan, including any coverage resulting from your membership in an association of any kind, and


as part of a salary continuance received from your employer during your disability.


Benefits of plain language


Plain language:


Helps all readers understand information.


Avoids misunderstandings and errors.


Saves time for both you and your readers.


Reaches people who cannot read well.





In closing...


“Those who will write well must speak as the common people do and think as the wise people do. So shall everyone understand them.”





