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The farce and tragedy of medical audits
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The 57-year-old Welland, Ont., pediatrician whose much-publicized drowning suicide last year was widely attributed by colleagues and friends to a punitive government audit was hardly alone in being driven to despair by the process.

"I can see why someone would throw themselves into the lake," Cambridge, Ont., family doctor Paul Cary flatly told retired Supreme Court Justice Peter Cory yesterday of his own audit by the Medical Review Committee, which is both an agency of the Ontario government and a committee of the College of Physicians and Surgeons of Ontario.

"It was weird, and very, very upsetting," Dr. Cary said. "I felt totally abused."

Judge Cory was appointed this spring - almost a year after Anthony Hsu's body was pulled from Lake Ontario -- to review the old system of auditing physicians' books and recommend a new one.

Dr. Hsu's widow, Irene, has filed a written submission with the judge, in which she said that "criminals like Paul Bernardo get a fair trial and are treated more humanely than the doctors" and directly accused the MRC of having "killed my husband" and destroying "so many doctors' lives."

She also said that six weeks before he took his life, the college "was warned . . . that he was suicidally depressed and the CPSO did not lift a finger to help him." She didn't elaborate on the nature of the warning.

Mrs. Hsu is expected to appear before Judge Cory in person today on behalf of her late husband, who was flagged by the Ontario Health Insurance Plan computer system ostensibly for seeing too many patients -- he was one of only three pediatricians in Welland at the time -- and ordered to repay $108,162.

While the parameters of Judge Cory's terms of reference expressly note that "critique of the current system" is beyond his scope, those making submissions on the first day of a week of public hearings weren't bound by such constraints.

In fact, Dr. Cary, Toronto psychiatrist Allan Swayze and a doctor speaking for the Hamilton Academy of Medicine all used the same word -- "Kafkaesque" -- to describe the Byzantine workings of the MRC.

Indeed, Drs. Cary and Swayze each described a process that sounded like something out of Franz Kafka's The Trial, the story of a man, Josef K., whose arrest and trial alternated between farce and tragedy at the hands of an overzealous bureaucracy.

Dr. Cary, for instance, went to his MRC hearing without ever knowing the nature of the allegations against him, only that he had come to the government's attention because his new computer mistakenly had rolled two days into one and thus it appeared that he had seen 120 patients in a single day.

Anticipating that he would be questioned about the quality of his enormous practice in an "under-serviced" city where, by his estimate, fully 25,000 people don't have a doctor and where GPs like him and specialists are in short supply, Dr. Cary said he was stunned to find that it was instead what he called "a cash grab."

The patient notes of which he was so proud, because they were concise and clear, were deemed inadequate for the services he billed, Dr. Cary said -- even though he never came within $100,000 of the billing cap OHIP places on family doctors and though the lone physician running his audit was from an affluent, well-serviced part of Toronto and had, he said, no appreciation for his difficult and demanding "patient mix" and the nature of his practice.

He had no knowledge of the government's allegations against him.

"I had absolutely no idea what to expect," he told Judge Cory. "Nothing at all, nothing at all. There's this legal thing called disclosure," he said with a wry grin. "Well, we didn't get any disclosure in there."

Disclosure, a mainstay of the courts and most administrative tribunals, is the process whereby an accused is given the details of the charges against him and a reasonable opportunity to answer them. Criminal trials, for instance, are often delayed -- charges sometimes thrown out -- if disclosure has been inadequate.

And while Dr. Cary had a lawyer, supplied by the Canadian Medical Protective Association, a doctors' defence organization that provides legal help for physicians facing proceedings in court or at the college, he said the lawyer was rendered helpless because there was no role for him.

"It's not the lawyer's fault," Dr. Cary said. "A lawyer can't work [in these circumstances] any more than a lawyer can work in a show trial: What can he do, it's hopeless" in a proceeding he called "illegal, a-legal, non-legal."

That's when, Dr. Cary said, the process was like "Kafka and Alice in Wonderland."

"Far more of Kafka, in the balance?" Judge Cory suggested.

It was only a week later, Dr. Cary told reporters outside the hearing room yesterday, that he learned he was being ordered to repay OHIP $40,000. He abandoned any notion of appealing because interest would be mounting all the way and doctors who appeal -- unlike those who appeal against Revenue Canada decisions -- have to pay for the costs themselves.

Never, Dr. Cary said, was the decision explained to him, or the "reasons" given, as it's called in law.

Later in the day, when Dr. Rick Guscott of the Hamilton Academy of Medicine was addressing the judge on the same issue and recommending that the MRC or its successor be required to give reasons for their orders, Judge Cory said, "In this day and age, reasons are an integral part of any decision-making that's going to have a public effect" and then added, "It's hard to believe there could be decisions rendered without reasons."

Dr. Swayze, a psychiatrist with 35 years of experience, tried another tactic, eventually sending 1,000 faxes complaining to MPPs and others about his Nov. 5, 2001, audit as he fought to avoid what he called "the complete capitulation of being crushed" by the MRC.

He described a process in which doctors are devoid of "legal and human rights" and where "a climate of intimidation" rules behind closed doors, and where no transcripts of the proceedings are made. Like Dr. Cary, Dr. Swayze wasn't allowed to see his own file, though the MRC "gave it to others, including my hospital employer," potentially jeopardizing his livelihood.

He was savage in his criticism of his OMPA-supplied lawyers, saying that one even threatened him with public exposure.

The MRC audits about 100 physicians -- identified through computer profiling of their billing practices -- every year, and recovers about $5-million annually for the provincial treasury.
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